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Introduction
A number of contemporary political philosophers have argued recently against what they see as an ever-increasing trend toward commodification, or what Michael Sandel (2012, p. 6) has described as a transition from a market economy into a market society. These philosophers argue that there are some things that money can’t or shouldn’t buy, or rather, some goods that should never be assigned price values, bargained over, or traded in accordance with market norms such as self-interest, exclusivity, and ability-to-pay. The arguments that have been offered against the commodification of a variety of goods and practices by contemporary political philosophers, including Sandel (2012, 2000), Margaret Jane Radin (1996), Elizabeth Anderson (1993, 1990a, 1990b), Michael Walzer (1983), and Debra Satz (2010), vary in analytical and normative content. But they share several unifying features that jointly constitute the core of a view I will refer to as philosophical anti-commodification (PAC) theory. 
My goal in the first half of the paper is to show that leading arguments presented by PAC theorists fail to ground the prohibitions they call for against contested markets, and body markets in particular. These leading arguing are either corruption-based and equality-based. I will defend in their stead a justice-based PAC view that succeeds where they fail. This justice-based account will be grounded in a liberal egalitarian conception of justice and as such will not only succeed in grounding prohibitions against body markets that traditional PAC views cannot but provide a response to their critique of liberalism according to which it cannot condemn markets unless they reflect a failure of consent. According to the PAC critique of liberalism, which I will refer to as the procedural challenge, liberal theory does not have the resources with which to condemn markets on the bases of what is sold, but only based on how a good is sold, due to its prioritization of individual autonomy. The justice-based account I will offer, grounded in the political conception of justice, provides a reply to this critique by condemning markets in specific goods that undermine distributions mandated by the principles of justice appropriate to a democratic society. I will show that on this account, body markets violate the distributive demands of the core principles of egalitarian justice by undermining the social bases of women’s self-respect, and both can and must be constrained on this basis. 
 In the second half of the paper, I will consider a serious objection to my own account. In condemning the commodification of the body, my view threatens to intensify the exploitation of women. On the liberal justice view I advanced in Part 1, the sale of intimate labour in particular threatens the social bases of women’s self-respect and constitutes a commercial practice that should be deemed unjust on the political conception thereof. However, this argument must contend with the objection that the withholding of payment to women for their intimate labour, while others profit from their work, is exploitative. The decommodification of intimate labour thereby exacerbates the exploitation of women’s labour and further entrenches the patriarchal expectation of gendered altruism. I will explain this critique in Part 2, to assess in Par 3 whether and if so how my justice-based PAC argument grounded in the political conception of justice can surmount it. This is an important task because the concepts of exploitation and commodification have long been appealed to in unison to justify bans on body markets. But what this objection shows is that in fact they point in different directions when it comes to justifying criminal prohibitions, and this result must be understood in order to be contended with and surmounted.
In the third part of the paper, I will argue that this challenge can best be understood as a new version of what Margaret Radin (1996) called the double bind. For her, institutionalizing prohibitions on body markets to protect women as a social group in reality makes matters worse for the individual women who participate in these markets, in terms of their security and their autonomy. I will argue that the objection from exploitation points to a fundamentally similar tension, whereby decommodifying women’s intimate albour leads to the exploitation thereof. This tension, I will argue, like the original double bind, points to an even deeper tension between ideal and non-ideal justice. In order to address double bind concerns, I will argue, we need to pay closer attention to the demands of both ideal and non-ideal justice. I will argue that the justice-based PAC argument I offered in Part 1 grounded in the political conception of justice can strike a balance between the two in such a way as to enable us to reconcile both exploitation and commodification concerns with body markets. I will conclude by arguing that the double bind should have us reconsider the strength of the procedural challenge. Proceduralism is not the sum total of what political liberals can say about body markets but is rather a non-ideal concession to the double bind. Any PAC view that concedes the demands of non-ideal justice will need to make a similar concession, or so I will argue, and must therefore rescind its objection to proceduralism if it wants to move us closer to ideal justice from the here and now. 
Before setting forth on the project of the paper, let me first say more about the nature of PAC theory, and the procedural challenge it issues against liberalism. The project of philosophical anti-commodification (PAC) theory is to argue for the wrongfulness of market exchanges that involve the sale of specific goods or services for money which should be traded and valued only on non-commodified terms. These items include social goods (love and friendship), civic goods (votes and citizenship), necessary goods (health care and education), physical goods (body parts and intimate services). The task of the PAC theorist is to explain why these goods and only these goods should be exempt from market exchange. The first key feature of PAC theory is therefore that it takes aim at distinct markets, not at the market. What makes the project of PAC theory unique is that it focusses on the defensibility or permissibility of specific markets that pose unique ethical, social, economic, or political problems, rather than the market as such. The second but related feature is that PAC theory demands that some “capitalist acts among consenting adults” (Nozick 1974, p. 163) be restricted but not others. The autonomy of agents should be restricted only with respect to the buying and selling of particular goods.
A third feature of PAC theory is that it seeks to explain which goods should not be for sale, rather than to merely identify the processes by which, or the conditions under which goods in general should not be sold. Particular markets are problematic not (or not only) due to transactional defects that cause or reflect a failure of autonomy on the part of one more of the parties to the exchange. Rather, certain markets are objectionable in light of the specific type of good being exchanged (Walzer 1983, p. 8). PAC arguments must therefore identify the goods that should be exempt from sale and explain why only they should be so exempt. A fourth feature of PAC theory is that it aims not only to cast moral aspersions on troubling markets, but to take the additional step of offering grounds for the legal prohibition thereof. And finally, a fifth feature of PAC theory, is that the very question of what counts as a commodity - or more precisely a contestable commodity - is seen to require a normative rather than a descriptive answer. As such, what commodification is for PAC theorists, depends on the account given of why it’s wrong.
Central to the anti-commodification theorist’s goal of explaining why certain goods should not be for sale is a rejection of what I will refer to as the proceduralist approach they attribute to liberalism. According to this critique, liberalism can only offer procedural solutions to contested markets.[footnoteRef:1] For liberals, markets are supposedly only problematic due to transactional defects that cause or reflect a failure of autonomy. The liberal’s commitment to preference satisfaction and autonomous choice-making, this critique goes, leads her to condone any kind of market that involves competent and willing parties. The liberal is thus accused of not being able to justify restricting a market based on what is sold but only based on how it is sold, namely where conditions of consent are impaired. Because proceduralists can raise concerns about unfair background conditions as a source of impaired consent they can demand wealth redistribution as a solution. But for PAC theorists this serves to bolster the market by improving bargaining and purchasing power, rather than restricting its reach into areas of life where it doesn’t belong (Anderson 1993, Walzer 1983). The PAC critique of commodification has thus gone hand in hand with a condemnation of liberalism which they dub the “unindicted co-conspirator” of the true culprit of increased marketization, rational choice economics (Sandel 2000, p. 122). [1:  Sandel, 2000, p. 122; Anderson 1993, pp. 163-167; Phillips 2008, pp. 441-448; Radin 1996, pp. 1-12; and Walzer 1983, pp. 13-17. ] 

This is a serious objection. If the liberal were restricted to raising procedural objections to noxious markets her view would be inadequate because some goods simply shouldn’t go to the highest bidder, even if everyone had equal resources to bid with and everyone was fully consenting. In the first part of this paper, I will explore whether and how the liberal can respond to this critique. But before doing so I will need to consider the strengths of weaknesses of leading PAC views from which the proceduralist critique comes. There are two main varieties of PAC theory. Corruption-based PAC arguments hold that the sale of certain goods for money, or their exchange via market mechanisms, degrades the inherent meaning of the good itself, important pro-social norms such altruism and beneficence, and/or the attainment of human flourishing (Anderson 1993; Radin,1996; Sandel 2012, 2000; Walzer 1983).  Equality-based arguments hold that the sale of certain goods for money, or their exchange via markets, erodes important relations of equality in which we ought to stand with one another, be they in bargaining power, moral dignity, or democratic status (Phillips 2011; Sample 2003; Satz 2010, Walzer 1983). I will now briefly explore these two leading views and then present and defend in a justice-based view grounded in political liberalism, which not only succeeds where the others fail but supplies a meaningful response to their procedural challenge.
Part 1: Corruption, Inequality, and Justice
Corruption-based anti-commodification theory “point[s] to the degrading effect of market valuation and exchange on certain goods and practices” (Sandel 2000, p. 94). As Michael Sandel (2012) explains it, “putting a price on the good things in life can corrupt them…because markets don’t only allocate goods; they also express and promote certain attitudes toward the good being exchanged.” (p.9) These claims pack a lot of rhetorical punch and can be difficult to unpack in part because there are (at least) three corruption claims contained within them.  According to the first of these claims, or what I will call the ontological version of the corruption argument, we alter the very meaning of a good by selling it and thereby degrade what is valuable to us about having it. Sandel argues that money can never capture the inherent value of important goods, and that in assigning an economic value to such goods we thereby degrade their true or inherent value (2012, p.7). On the ontological view, it is the effect of monetary exchange on a good whose very meaning is not collapsible to its exchange value that renders commodification morally troubling (Walzer 1983, pp. 18-21).  
The force of the ontological argument is best appreciated when we consider its application to the case of goods like love and friendship. If you pay someone to be your friend, they become something else by definition: a lackey. So too with love; if you have to pay someone to love you, they don’t. What you acquire at the end of these financial transactions is altogether different than the thing you sought to attain; the market changes what we find valuable about having them. But as it turns out, market regulation isn’t required to protect these goods from ontological corruption, because no one seems to want to buy them. People have deduced for themselves that a bought friend is actually not at all what they wanted to acquire. Meanwhile, the ontological argument isn’t able to explain what’s wrong with buying other kinds of goods, bodily goods in particular. The value of physical goods remains unchanged by purchase; a kidney doesn’t become something else of lesser value when paid for, nor does plasma, or even a baby. When assigned prices, these goods remain what we want them to be. 
A second version of the corruption argument holds that what is degraded by commodification are the norms in accordance with which certain goods should be properly exchanged. Call this normative corruption. As Richard Titmuss (1977) concluded from his multi-decade study of paid versus unpaid blood donation, the introduction of markets into something as intimate as the body “represses the expression of altruism…and erodes the sense of community.” (p. 314). Elizabeth Anderson articulates this worry when she asserts that the “worth of goods depend on the motives that people have in providing them.” (1990a, p.183) For her, the norms of self-interest, greed, competition, and individualism define market transactions. These norms are wholly appropriate in exchanges that involve goods with use value only. But they are out of place in the exchange of goods that possess something more than mere use value because market motives replace or crowd out the altruistic, cooperative, or beneficent motives that are essential to the proper appreciation of such goods (Anderson 1990a, p.186). The sale of sex, organs, and gestation inserts self-interest where there should only be gift-giving and corrupts relationships and communities that should be defined by a concern for others (Anderson 1990a; Radin 1996). 
These normative corruption claims are empirically suspect, as market relations are not as a matter of fact exclusively self-interested. Consider the father who sells his kidney to pay for his daughter’s heart operation (Radcliffe-Richards 1996, p. 376). Or consider that while the paid blood donors in Titmuss’ study claimed to have done it for the money, we don’t know whether they spent that money on their parents’ rent or on their children’s school fees. Commercial surrogates consistently articulate a profound satisfaction in knowing they helped others create a family, despite also negotiating the terms of the contract to better protect their interests (Busby and Vun 2010).  In the realm of the body, market and non-market norms can and do co-exist; one doesn’t always eclipse the other.  The normative corruption argument is also problematic in that it seems to impose the burden of preserving altruistic norms in our society on women. Sex work, surrogacy, and organ donation are all primarily undertaken by women. If these constitute ultimate acts of beneficence, the corruption of which would undermine relationships and communities that would otherwise be replete with altruism, it is women’s bodies that must be regulated in the name of preserving other-regarding norms. Since all exchanges technically present an opportunity for altruism we should be wary of claims according to which the preservation of altruism depends mainly on the regulation of women’s bodies and bodily choices. This is a point I will return to at length in Part 2 of this paper.
A third type of corruption argument issues a warning with respect to human flourishing, call this teleological corruption. On this account, when the value of important goods is degraded, or when the norms appropriate to their exchange are crowded out, the essential role these values and norms play in the attainment of the flourishing human life is corrupted.  According to Margaret Radin we should identify a commodity’s ‘contested’ status precisely by determining its importance to the attainment of a flourishing human life (1996, p.79). Since the market can drive out non-market alternatives to important social practices, it is to the extent that certain non-market practices are essential to the good life that we have reason to want to regulate their marketization (Radin 1996, pp. 79-101). 
 But again we have to question the empirical claim that markets drive out non-market alternatives to various goods and activities. Sex work, after millennia, has yet to destroy what people find valuable about intimate partner sex. And paid surrogacy has yet to cause us as a society to view gestation and motherhood in the same terms as baking or bus-driving. Sex and motherhood remain important to many people’s conceptions of the good, regardless of the factual existence of their paid alternatives. We also have to question the more normative component of the teleological argument. This is because the moral claim on which it rests is fundamentally perfectionist in nature. Perfectionism is a philosophical view that starts with an account of the good or ‘perfect’ life for the type of being that we are, with the aim of being able to identify who is living a good life and who is not. But reasonable people can and do disagree about what counts as a good life. This is why modern liberal democracies are founded on the view that no citizen or even group thereof should be able to use the apparatus of the state to impose their conception of the good on others. Teleological claims thus supply poor foundations on which to ground market prohibitions in a liberal democracy characterized by reasonable value pluralism. 
Let’s now briefly consider the other leading type of PAC argument, namely equality-based PAC arguments. According to equality arguments, the goods that should not be for sale are those whose market distribution and exchange threatens relations of equal standing. There are again (at least) three varieties of equality arguments, some more problematic than others. According to the simple equality worry, markets are problematic when they involve unequally vulnerable bargainers. Market transactions are problematic, in other words, if one of the parties acts from a position of great vulnerability or desperation which can threaten the autonomous nature of the exchange (Wertheimer 1996). But what the simple equality view tells us is how a good should not be exchanged – namely, under conditions in which one party is desperate and unable to bargain. It does not tell us is which goods should be exempt from market exchange, since it only matters that the vendor sells something she otherwise wouldn’t, be it a kidney, an heirloom, or even a toaster she would prefer to keep. What this means is that the simple equality argument is not strictly speaking a PAC argument at all. The issue it identifies is one that attends to markets in general, not to markets in particular goods, and is therefore susceptible to the procedural challenge. 
On the moral equality view, the commodification of certain goods is wrong if it undermines the relations of moral equality in which we ought to stand with one another as members of humanity. This view is rooted in the Kantian (1785) dictum that “what has a price can be replaced by something else as its equivalence; what on the other hand is raised above all price and therefore admits of no equivalent has a dignity” (GW 4:434). This argument explains the moral impermissibility of slavery. It is wrong even if it accords with the agent’s own choice that she be sold into slavery because her dignity precludes her having a price value. Ruth Sample (2003) argues in this vein that human beings possess a value that exerts a powerful claim on us, and that in commodifying goods essential to their humanity we fail to show them the respect this claim exerts (2003, p.57). For Anne Phillips (2011), the commodification of the body leads us to view other agents as beings of lesser moral worth. We all have bodies and none of us would choose to sell them except under conditions of dire need. When we make financial offers to persons for their body parts or intimate services - offers we wouldn’t accept - we regard those who do accept them as beings with less moral worth than we take ourselves to possess (p.740). 
The main problem with this view is that it confuses commodification with instrumentalization. The two often overlap but need not.  We often use people as a mere means without involving money, such as when we objectify them in various ways (Nussbaum 1995). For Kant, premarital sex was just as bad as prostitution because of the instrumental use involved. And consider the moral consternation surrounding ‘saviour siblings,’ born for the purpose of supplying spare parts to an older child. These are all instances of instrumental use which degrade an agent’s dignity without the use of money. Indeed, consider that a slave would be degraded whether he was acquired by sale or by gift. Meanwhile, the exchange of money is often what allows us to avoid making instrumental use of persons, such as when we pay workers a fair wage for their labour precisely so as to avoid treating them as slaves. It is wrong to make instrumental use of persons by treatment them as a mere means to our end, but money is often precisely what is needed to show them the respect they are owed as our moral equals. 
Democratic equality is the most promising equality-based argument insofar as it sees noxious markets as inimical to the equality essential to democratic citizenship. Debra Satz (2010) argues that noxious markets interfere with the state’s ability to guarantee “the conditions people need if they are to relate as equals” (p.94) and to “participate competently and meaningfully in a democratic society.” (p.101) At least some of the goods essential to the exercise of equal and meaningful citizenship can be secured through the redistribution of wealth and income, she argues. But markets in some goods undermine our democratic status which is why the state must “block [these] market exchanges altogether if citizens are to be equal” (p.102). What’s unclear is whether equality functions for Satz as a political ideal or an actual distributive principle. She argues that the market distribution of the goods essential to citizenship is only problematic if it frustrates our equal status (2010, p.95). Yet she also suggests that the only way for the state to guarantee our equal status is to provide us with equal shares of the relevant goods. But is our equal status really only assured by securing equal shares of relevant goods? The degree of market intervention required depends crucially on how this question is answered. Satz offers no account of how this determination is to be made, and in her discussion of body markets she does not explain how this distributive mandate is meant to apply. This could be resolved by grounding her appeal to the political ideal of equality in a theory of justice, as I will now do, so as to both affirm the value of equality as a political ideal and to derive its precise distributive mandates. 
What we have seen so far is that both corruption and equality-based PAC arguments encounter significant, if not insurmountable challenges in justifying bans on body markets. What I want to do in the remainder of this section is ground a PAC argument in the political conception of justice and show that this justice-based PAC view can offer superior grounds for restrictions on markets in physical goods than competing PAC theories. In so doing, it will also supply an overdue response to the PAC critique of liberal proceduralism, according to which it does not have the resources to condemn noxious markets on the basis of what is sold but only based on how goods are sold. I will show that a justice-based PAC argument can be grounded in a liberal account thereof, and that the very liberal principles that supposedly licence unfettered markets are in fact those that best justify and necessitate market regulation. 
The account I offer in the remainder of this section constitutes a liberal justice-based PAC argument. This account is grounded in the political conception of justice, developed in its most robust formulation in the later works of John Rawls (1996, 2001) according to whom inequalities in the distribution of the benefits and burdens of social cooperation should be agreeable to anyone who subscribes to a reasonable conception of the good, and who rationally accepts that the only way to ensure non-domination of her own reasonable doctrine is to endorse principles of non-domination with respect to the doctrines of others (1996, pp.18-28). In order that citizens might be expected to be reasonable and rational there are certain social conditions and all-purpose means that they must be guaranteed (pp. 18-19). For Rawls, what citizens require to be reasonable and rational is a guaranteed set of social primary goods, including rights and liberties, along with opportunity, income, and the social basis of self-respect (pp. 308-10). The principles of the political conception of justice must ensure that the primary goods of all citizens are allocated in a manner that would be agreeable to all reasonable and rational persons with diverse metaphysical commitments (2001, p. 15). 
The core tenet of the justice-based PAC argument grounded in the political conception of justice is that it is insofar as markets frustrate the distributive guarantees mandated by the principles of justice appropriate to a liberal society, that they can and should be constrained. In other words, markets that produce distributive outcomes inconsistent with what is demanded by the principles of justice are themselves thereby unjust. The principles of the political conception of justice demand strict equality in the distribution of basic rights and liberties, and sufficiency in basic needs and the social bases of self-respect (Rawls 2001: 41-42). The basic rights and liberties are precisely the civic goods that PAC theorists are concerned to protect from sale, including votes above all. According to the justice-based PAC argument, these goods are non-saleable because they are non-alienable (Freeman 2007, p.51). You cannot sell or give away your vote because all citizens would recognize that, insofar as it would be irrational to accept a distribution in which they received an inferior share of them, it would be unreasonable to ask others to accept an inferior share themselves (Rawls 2001, p.32). An equal distribution is the only one that would be agreeable to all free and equal citizens. 
The second principle of the political conception of justice secures the social and material wherewithal required for citizens to be reasonable and rational. Fair opportunity and adequate income are necessary to this end. But the “basic needs of all citizens must [also be] met...[because] below a certain level of material and social well-being… people simply cannot take part in society as citizens, much less as equal citizens.” (Rawls 1996, p.166) The second principle thus presupposes a social minimum, which secures the fair value of the political liberties by providing education and training, and a basic level of healthcare for all (2001, p. 176). This principle entitles each citizen to a guaranteed minimum of income, education, and health care, and this entitlement is no more saleable than an entitlement to an equal share of rights and liberties. These goods must be guaranteed to an adequate degree for equal citizenship, as it would be neither reasonable nor rational for anyone to agree to anything less than a sufficient share. But, because they must only be met sufficiently, markets in these goods, and ensuing inequalities therein, are defensible once the social minimum has been attained. 
What do the two principles of the political conception of justice tell us about the sale of physical goods? If necessary goods are sufficiently met, do we still need to worry about whether people choose to sell their body parts and intimate labours against the backdrop of sufficiency in income, education, and health? The grounds for worry are that the sale of physical goods may, in some instances, violate the principles of justice themselves. That is, it doesn’t make sense to ask whether body markets would be fine once the two principles are satisfied, because the two principles cannot be satisfied so long as there are body markets. To begin with, consider that although contracts may be voluntary, they can still be coercive, and this is particularly troubling in the realm of body sales. In making a contract, you make a promise to provide some good or service to another and agree to be held to the terms of your promise. Consider the implications for kidney sales. In regions where the practice of black-market kidney-selling is widespread, kidneys are increasingly seen as potential collateral for loans (Satz 2010, p.201; Rippon 2014). When the debt is called up but cannot be repaid, holding the debtor to the terms of the contract would involve involuntary surgery which would violate his right to security of the person. Markets that depend on violations of this right are clearly in tension with the guarantees laid out by the first principle of justice. 
The various rights and liberties this principle secures would be of little value were a right to bodily security not counted among them (Rawls 1996, p.7; Peffer 1990).  And this is not something we can sell or promise to alienate later in exchange for present financing any more than we can alienate the other rights guaranteed by the first principle of justice. This argument does not only apply to kidneys. Commercial surrogates are routinely expected to agree at the outset to undergo fetal reduction or caesarian delivery. If a surrogate changes her mind before such a procedure, the enforcement of the contract would involve the violation of her right to refuse an invasive medical procedure. In the case of sex work, if a prostitute changes her mind between the street and the bedroom, the coercive enforcement of the contract is rape. When it comes to the body, consent must be ongoing. This means that what can never be for sale is an agent’s fundamental right to retain control of her own bodily security. Any contract that denies this is invalid. And any market that repudiates it is unjust. 
Body sales can also violate the second principle of justice. The second principle demands sufficiency in income, education, and health care. But the kinds of inequalities addressed by the guarantee of a sufficient social minimum of necessary goods may not address all social injustices, specifically those pertaining to race and gender. While racial and gender injustices are certainly correlated to wealth and opportunity, the unequal standing of certain groups to others in a racialized and patriarchal society is neither fully explicable nor eradicable by resource distribution. The guarantee of a decent social minimum in necessary goods should thus not be expected to provide an adequately just response to problems of gender and racial inequality (Fraser 1997; Mills 2017; Young 1990). Despite accusations that Rawls did not address these injustices and prioritized ‘resources over recognition’ (Fraser 1997), this is precisely why Rawls introduced the social bases of self-respect, which he called the most important social primary good (1999, p. 67). This is the sense of one’s own worth that one derives from the affirmation of others and via one’s social institutions.
Just as citizens could not be expected to be reasonable with others who denied them a fair share of the social product, Rawls argued that neither could they be expected to rationally develop and pursue a worthwhile conception of the good just to see their ends denigrated, and their own worthiness denied by others or by the state (1999, p. 386). If certain social practices cause or reinforce denigrating social attitudes towards a particular class of citizens, its members may feel as though they are not worthy of participation in their political culture (Darwall 1977; Doppelt 2015). While attitudes and beliefs fall beyond the reach of society’s basic institutions, social practices that promulgate beliefs about the inferiority of others do not. Practices that undermine the social bases of self-respect are very much within the purview of society’s basic institutions, principally the law. Our market choices can and should be legally restricted by considerations of justice, and on the political conception of justice, the social basis of self-respect is among them. 
A social practice that involves the commodification of goods whose sale contributes to beliefs about the inferior worth of members of some particular social group may therefore be restricted on grounds consistent with the political conception of justice (Doppelt 2015, pp. 148-152). There is more than enough reason to think of intimate labour as just such a practice. That gendered intimate labour both trades on and reinforces women’s inferior social status has more or less substantiated the feminist critique thereof from across the broadly liberal, radical, communitarian, and Marxist feminist spectrum (Jagger 1999). As Satz argues, the view that women are the social inferiors of men is perpetrated through social practices that contribute to their negative stereotyping, marginalization, and stigmatization (2012, pp. 144-46). Sexual labour is one such practice. Prostitution, on her view, “is a theatre of inequality,” not only because it reflects women’s income inequality and social vulnerability, but because of its effect on how men view women and on how women view themselves, namely as consumable and subservient, and as suited to occupying marginalized and undervalued social roles which largely involve preforming services for men’s sexual consumption (Satz 2012, p. 146). This isn’t to be mistaken for the claim that sex is too intimately related to dignity or personhood to be assigned a price (Pateman 1988). It is the more defensible claim that women’s bodies can’t be made fungible, available, objectifiable, and submissible on a fee for service basis without negatively impacting how men see women and how women see themselves.
A parallel case can be made about commercial surrogacy, which is said to reinforce negative gender stereotypes about women’s essential physical function and primary social role, namely, to reproduce and to provide men with heirs (Baylis 2014; Phillips 2011). That women are or should be mothers above all else is reaffirmed by countless social practices. But commercial surrogacy as one such practice enables women who cannot provide a man with heirs to enlist the services of another woman to do so, reaffirming the view that some member of the class ‘women’ should always be available to provide children to members of the class ‘men.’ The commercial practice of gestation for hire concretizes the idea of women’s gestational fungibility by solidifying their membership in a social class of domestic service providers whose interchangeable bodies are available for a fee. It is in this way that commercial surrogacy unlike its non-commercial counterpart might be said to constitute a practice that contributes to the denigration of one social class to that of another and thereby inimical to justice. 
	One might reply that this argument qualifies as a mere semiotic objection to intimate labour, according to which it is wrong only because allowing it signals or expresses an attitude of disrespect. For Brennan and Jaworski (2015), instead of worrying that sex work and commercial surrogacy send a bad message about women, we could instead laud sex workers and contract mothers as providers of valuable and essential social services, and in so doing elevate the social bases of their self-respect. But it is not quite so simple to change social attitudes. While the meanings of social practices may be contingent, they are trenchant, and changes in attitudes may not be the alternative to change in laws, but a biproduct thereof. And more importantly, on the justice-based view, it isn’t that certain practices signal disrespectful attitudes, but actually affirm and contribute to the marginalization of members of a social class. While the meanings of social practices may well be contingent, their effects cannot always be reducible to negative messaging. Consider segregated schools or lunch counters, for example, which didn’t just send hurtful messages but constituted concrete injustices. Sex work and surrogacy do more than send messages under patriarchy; they entrench women’s inferior social status (Shrage 1989).
That a just society must promote the social bases of self-respect provides the political liberal with an important normative lens through which to consider the question of the justice of body markets, and a strong position from which to argue for market regulations as required to prevent practices that marginalize and denigrate the members of any social group. This, coupled with the argument from the first principle regarding the inalienability of a right to bodily integrity, provides the liberal with a powerful response to the anti-commodification critique of proceduralism according to which the liberal does not have the theoretical wherewithal to worry about markets in physical goods beyond their characterization as desperate exchanges. Not only does the political conception of justice provide the political liberal with arguments that succeed where those of corruption and equality-based PAC theorists fail, but with the resources with which to reply to their critique that she cannot condemn markets on the basis of what is sold, but simply on the basis of how they are sold. She can, I hope to have shown, demand redistribution to correct for unjust bargaining asymmetries consistent with proceduralism, but she can also say a good deal more about which markets should also be blocked for reasons of justice.
Part 2: Decommodification as Exploitation
The requirement that a fair society must protect and promote the social bases of self-respect provides us with an important normative lens through which to view the commodification of intimate labour as an injustice. And it offers a position from which the liberal – pace the proceduralist critique - can argue for reasonable regulations as required to constrain market practices that involve violations of bodily integrity or that promulgate beliefs which contribute to the marginalization and denigration of the members of women as a social group.  Having made the case that women’s inferior social status is reaffirmed, and that the social bases of their self-respect are undermined by markets in intimate labour, including sex work and commercial surrogacy, my conclusion was that they are antithetical to the ends of justice. The implication of this argument is presumably that they should be banned. But while the liberal has this route available to her for restricting body markets, a superior one that those taken by other PAC theorists, it is not a problem-free route for her to take. 
What I want to consider in this part of the paper is the objection that restricting body markets in the name of protecting women’s intimate labour from commodification can in fact lead to its exploitation. Exploitation occurs when a vulnerable party is deprived of something she is rightly due (Wertheimer, 1996; Goodin 1985). I will argue that the failure to remunerate suppliers of bodily goods and intimate services can deprive them of what they are due and thereby be both unfairly and disrespectfully exploitative. As such, the banning of intimate markets on the grounds I offered in the previous section may fail to produce outcomes that bolster the social bases of self-respect for suppliers of intimate labour. This is an interesting and potentially controversial result given that commodification and exploitation worries are typically thought to point us in the same direction when it comes to body markets – namely towards their prohibition. Indeed, anti-commodification theorists often help themselves to exploitation critiques as a strategy of strengthening their case against body markets, and this may seem reasonable given that exploitation worries also stem from a longstanding critique of the social and political ills of unfettered markets. But it is important that commodification and exploitation critiques of contested markets be teased apart, and specifically when it comes to body markets, because they demand different strategies of resolution, as I now want to show. 
Typically, exploitation is thought to occur when the fairness of a financial transaction is impaired procedurally by inadequate consent or consequentially by an unjust distribution of some cooperatively produced surplus (Wertheimer 1996).  This means there is both a consent component and a justice component of an exploitation claim. Neither is sufficient to substantiate an exploitation claim, as distinct from a coercion claim simpliciter or an unfairness claim simpliciter. But where an injustice is the result of coercion, or rather, where someone has been denied what she is due by another as a result of having given inadequate consent, she has been taken unfair advantage of and exploitation has occurred. When exploitation claims are made about body markets it is to condemn them on precisely these grounds. Claims of this sort abound in the literature on body markets, and typically go something like this: “the fewer alternatives a person has to obtain the financial means… the higher the coercive influence or pressure exerted through the offer of payment... offering someone in extreme material need and without alternative opportunities for income, money for body parts instead of other, more meaningful options…[is] an unacceptable way of compromising this person’s autonomy”(Buyx 2009, p. 330).[footnoteRef:2] The trouble with body markets, on this line of thought, is that an agent’s desperate need for money is being taken unfair advantage of. The fact of her need obscures her ability to rationally consider whether the offer is in her best interest to such a degree that it renders her acceptance of the offer invalid, and the outcome unfair as she no longer has something she otherwise would not have parted with. [2:  As applied to organs, see Rippon 2014, Greasley 2014, Hughes 1998, 2009. As applied to surrogacy, see Kirby 2014, Baylis 2014. As applied to sex work see Overall 1992, Shrage 1989.] 

Let’s evaluate the coercion and unfairness component of this type of exploitation claim about body markets. The coercion argument is problematic when used as a case for prohibiting body markets. First, the claim that offering payment for bodily goods and services is coercive across the board is simply false. Not everyone who sells eggs, sperm, plasma, or gestational services is in a position from which they cannot decline to do so for material reasons. The average Canadian and American egg donor or surrogate, for example, has a high school or college education and various other professional opportunities available to her (Busby and Dun 2010, Steiner 2013). Many egg donors in the US are at prestigious colleges and can thus only very temporarily at best be described as in financial need (Krawiec 2010, Epstein and Whitehouse 2020). Second, the argument that offering money for bodily goods is coercive is normatively incoherent. Offering someone money for their plasma, sperm, eggs, gestational capacities, or kidney, is not like putting a gun to their head. A gunpoint ultimatum is coercive because the gunman restricts the victim’s options until his own preference becomes the victim’s most attractive one. By contrast, offering payment adds to a person’s range of options, and the offer succeeds only if it is preferred by the recipient to the other options he had before. A coercive offer restricts your options while an incentivizing offer adds to them. 
The argument that body markets are exploitative along the unfairness dimension is also difficult to sustain. The claim is that when someone is desperate she might sell something she otherwise wouldn’t, and that she thereby winds up without something she otherwise would have preferred to keep, hence a distributional unfairness. Moreover, the money she makes in exchange for the bodily good she sells cannot compensate for its loss, it is argued, because body parts and intimate labours are not only the kinds of goods no one would choose to part with if they didn’t have to (Phillips 2011) and the kinds of goods that are valuable beyond price (Anderson 1990b). Offering someone money for their bodily goods and capacities thus results in an unfairness because the vendor loses something she wouldn’t have lost but for her desperation, and because no amount of compensation could ever be adequate to compensate for this loss. These claims are each problematic. First, it’s not clear that these are goods no one would part with if they didn’t have to; lots of people ‘part’ with them for free, about which no consternation is raised. Second, the notion that they are valuable beyond price is absurd given the price they actually command. The fertility industry is worth 8 billion, the commercial sex industry is worth 2 billion and the egg donor market is valued at 400 million in the US alone, while the illegal global organ trade is worth an estimated 1.7 billion USD. Someone is making a lot of money off goods that are apparently too valuable to have a price, for which it would apparently be unfair to pay donors.
Exploitation claims that appeal to coercion or injustice do not therefore make an easy case against body sales. And I now want to show that in fact the reverse case is much easier to substantiate. It is the withholding of payment from providers of bodily goods and services that is exploitative along both the consent and unfairness dimensions not the other way around. Let’s begin this time with the justice component of an exploitation claim. Recall that exploitation involves withholding something from a vulnerable party to which she is due. On Wertheimer’s seminal account, this can occur if Party A to a contract benefits overall from it while B is made worse off by it relative to where she began (1996, pp. 18-32). In an exploitative exchange, Party A is made better off as a result of her interaction with B, walking away with the cooperative surplus produced through their interaction, while B is made worse off as a result of her interaction with A, having expended more (time, energy, labor) to contribute to the surplus than she received back. There are certainly many cases of mutually advantageous exploitation in which B also benefits from the exchange, albeit less so than A. It is hard to say how much mutual benefit is enough to render an exchange fair (Wertheimer 1996, pp. 207-218; Zwolinski 2007; Ferguson 2016). But this need not be settled here because if A benefits from an exchange and B does not, there is no mutual advantage, and if there is no mutual advantage for B, she is the victim of unfair advantage-taking.
The upshot in the realm of body markets is that payment at least produces mutual advantage. An exchange in which the recipient of a bodily good or service gets what she wants without having to compensate the provider is one in which the recipient gains while the provider loses and is therefore one in which the provider has been the victim of wrongfully unfair advantage-taking. Mutual advantage might also be unfair in the realm of body markets– someone can still be paid but inadequately so. This would raise the question of how much is enough to be fair (without being too much to be unduly inducing). But a complete lack of payment doesn’t even raise such questions of fairness metrics. Non-payment is a net loss for the vulnerable party. If one party to an exchange gains a kidney and the other party loses a kidney and gains nothing in return, there is no mutual advantage; the kidney donor is simply worse off than she was before the exchange. When a party receives nothing from a transaction to which she has contributed while the other profits, she is taken unfair advantage of. And this unfairness becomes exploitative when it is the outcome of a lack of consent. 
This brings us back to the consent dimension of an exploitation claim. While it is not obvious that people are coerced when they are offered money for their bodily goods, their consent is certainly in question when money is withheld from them on fraudulent grounds. And this, I propose, is what happens in the realm of body sales when anti-commodification claims are used to justify withholding payment to donors. A good many of people make money when body parts are exchanged altruistically, including the brokers, doctors, and lawyers who arrange and execute these transactions. When any one of the agents who profit from the ‘altruistic’ exchange of body parts or intimate services denies a share of those profits to the provider of the good in question on the grounds that it would be wrong to commodify what she gives, the provider is being deceived about the financial nature of the transaction. When a provider is misled that what she enters into is a gift exchange, when in fact it is a commercial exchange from which many other participants benefit financially, she is being lied to; this lie is both wrongful in and of itself and because it leads to an unfair outcome, which makes the transaction exploitative. 
Consider what we might say if a pimp withheld money from a sex worker on the grounds that selling sex is wrong, and more specifically that it would be wrong to pay her for her sex work because payment for sex degrades women. It’s not necessarily absurd to consider a pimp withholding payment from a sex worker, but it is for this reason. Worse than absurd, it’s exploitative. The pimp who withholds money from the sex worker violates the fairness condition of exploitation as wrongful advantage-taking: he denies a vulnerable party a share of their transactional exchange that would it make it mutually beneficial. Payment in this domain at least produces some mutual advantage even if it most often constitutes a much smaller improvement for the vulnerable party as compared to the improvement enjoyed by her less vulnerable transactor. If the pimp withholds payment on the grounds that it is wrong to profit from the sale of sex, this additionally violates the consent condition, as it is deceptive and fraudulent since he is withholding payment precisely to profit from the sale of sex. Whether this deception is adequate to invalidate the sex worker’s consent is debatable. But she would have been provided with untrue claims about the nature of the financial exchange in which she participates, claims which in turn enable her transactor to withhold from her a rightful share of the cooperative surplus. This violation of consent paves the way for the outcome unfairness; the lie enables the unfairness, which is exploitative.
Of course, what pimp would deny wages to sex workers by making fraudulent appeals to the wrongfulness of commodifying sex? Maybe this an absurd consideration in the realm of sex work. Yet it is precisely what happens in the realm of surrogacy. Anderson (1990b) makes a case along these lines when she raises the concern that, “The surrogate mother operates according to the norms of gift relationships. The surrogate agency, on the other hand, follows market norms. Its job is to get the best deal for its clients and itself, while leaving the surrogate mother to look after her own interests as best as she can” (1990b, pp. 84-85). For Anderson, this discrepancy gives the prospective parents and their agency an edge, which they can use to take advantage of the surrogate. And this discrepancy is fostered by an agency that intentionally screens out applicants who identify financial incentives as their motive and that emphasizes the importance of the motives of generosity throughout the exchange. Indeed, “when applicants question some of the terms of the contract, the broker sometimes intimidates them by questioning their character and morality: if they were really generous and loving they would not be so solicitous about their own interests” (Anderson, 1990b, p. 85). That agencies intentionally emphasize the norm of gift-giving reveals an intentional attempt to mislead surrogates about the nature of the exchange they are entering, presenting as a gift exchange what is in fact a market exchange, so that they can gain more from surrogates than they intend to offer in return. This, for Anderson, is precisely what makes surrogacy exploitative. 
Amrita Pande (2010) raises similar concerns based on her ethnographic research of Indian surrogacy arrangements. Pande reports that Indian surrogates are frequently told that what they are giving is a gift and that it is rude to bargain in a gift exchange. The clients, meanwhile, are encouraged to view the transaction as a financial one from which they should expect the best possible returns. A surrogate counsellor working for a fertility clinic in Gujarat said in an interview: “My task is to make sure the clients don’t get fooled – they get the best deal possible. After all they are investing all this money in my surrogates. I teach my surrogates: don’t treat it like a business...Don’t be greedy.” (Pande 2010, p. 979). Multiple surrogates in Pande’s study reported feeling that it would have been rude to ask for more from the clients, having been encouraged to see them as family members for whom they were doing a favor. The problem is not simply that one party sees their arrangement as a gift exchange and the other a financial exchange, but that it is to one party’s advantage to mislead the other to see it as a gift exchange, when it is clearly not one. 
One solution to this problem could be to ban all paid surrogacy and only allow its altruistic counterpart. This is Anderson’s proposed solution. But this is exactly what has been done in Canada and has made the exploitation of Canadian surrogates is even more transparent. Under Canadian law, surrogates can legally be reimbursed for their expenses but cannot be paid for their gestational services. Canada’s Assisted Human Reproduction Act states that “trade in the reproductive capabilities of women...raise ethical concerns that justify their prohibition” (AHRA 2004, Principle 2f). The AHRA not only prohibits payment to surrogates but also prohibits the brokering of paid gestational services. Yet Canadian surrogacy agencies abound, flouting the law with respect to their own continued operation, while denying payments to surrogates, citing the AHRA. Withholding payment allows them to attract less legal ire, but also more clients through lower fees. They seduce international clients who save money by avoiding the payment of a surrogate’s wage (as well as her health care costs, which are already covered by the state). Profits are clearly made by those who arrange ‘altruistic’ surrogacy contracts in Canada, who appeal as needed to anti-commodification laws to ensure that the surrogates themselves see none of them.
In parts of the world where surrogates are paid a wage but arguably paid too little we might call it mutually beneficial (and thus potentially morally permissible) exploitation. But in Canada, where surrogates are not paid at all, the question of mutual benefit and thus of threshold fairness doesn’t even arise. The withholding of a wage by agents who profit from the transaction is unfair. And when the withholding of a wage is grounded in claims of the wrongs of commodification it is exploitative. And it is worth considering how this kind of exploitation might undermine the social bases of women’s self-respect. Failing to pay someone for the work she does not only signals a serious moral disregard for her time and effort but also threatens the social bases of her self-respect by signaling a disregard for the projects she has adopted and her own capacity for carrying them out. While not all body sales involve women, the vast majority do (Liberto 2013, Duffner 2015). And where anti-commodification claims are offered to defend non-payment to providers, it is therefore very likely a reflection of the patriarchal expectation of gendered altruism, as is non-payment for other undervalued forms of women’s labor. 
The patriarchal expectation of gendered altruism is the social demand of beneficence from women, specifically when it comes to their bodies; an expectation that is gendered precisely because it is imposed neither on men nor beyond the realm of the body. Every exchange presents an opportunity for altruism and yet it is only women and only women’s bodies with respect to which such an expectation finds its way into law. A failure of remuneration to women for their intimate labour grounded in law may do more damage to the social bases of their self-respect than the commodification of their bodies and intimate capacities. All the more so if it stems from or reinforces the patriarchal undervaluing of women’s social contributions and insistence on other-regarding actions and motives from women alone. The withholding of payment to providers of body parts and intimate services thereby not only warrants the making of an exploitation claim but can be said to erode the social bases of their self-respect. 
Part 3: The Double Bind and Non-Ideal Justice
The purpose of the last section was to highlight the worry that my justice-based PAC argument against body markets might ultimately contribute to the arsenal of claims available to those who seek to justify withholding payment from the providers of intimate labour in order to profit unfairly at their expense, and thus to exploit them. My justice-based argument might even fare worse along the exploitation dimension than corruption and equality-based PAC arguments, to the extent that the social bases of women’s self-respect might be more deeply eroded by lack of payment than by payment. My justice-based view offered the claim that it is unjust to allow payment for sex work and surrogacy on the grounds that these practices erode the social bases of women’s self-respect, but what we have seen is that the ensuing exploitation might do so to an even greater degree. On the justice-based PAC view, women are denigrated by having their intimate labour commodified for men. Yet not paying them for this reason makes them exploitable at the hands of men. How can this be better from the point of view of justice? 
We have arrived at the central dilemma of the paper. The social bases of women’s self-respect as a demand of justice seems on the one hand to be achievable only by the non-commodification of their bodies and intimate labours, while on the other hand it only seems to be achievable by the non-exploitation thereof. The purpose of this final section is to determine whether, and if so how, we can reconcile these concerns, and whether, and if so how, we can do so consistent with my justice-based PAC view grounded in the political conception of justice. In one respect the challenge I have presented is surprising: that exploitation and commodification critiques of body markets point us in different directions is unexpected given that both traditions find footing in equally long-standing critiques of market relations and market forces. In another respect, however, this challenge should come as no surprise. This is because both the exploitation critique of non-payment for bodily goods and the commodification critique of payment for bodily goods each represent significant feminist concerns. And feminist arguments against body markets have faced feminist objections since these debates began. Arguments in favour of criminalizing intimate labour grounded in the concern to protect women from being seen as fungible objects at the hands of men have long faced the challenge that such laws fail to protect women’s autonomy and physical security at the hands of men. 
When the central tension of this paper is seen as an instance of the feminist debate for and against the criminalization of intimate labour, it is clear that we are engaging with what Margaret J. Radin called the double bind in her book Contested Commodities (1996). Radin borrowed this phrase from Marilyn Frye (1983) who coined it to describe the experience of members of oppressed groups who are subject to interlocking systems of constraint and for whom every action that looks like progress in fact serves to reinforce their oppression which remains invisible to those who stand outside it. Radin applied this concept to her thinking about body markets to argue that intimate labour under patriarchy is a kind of moral dark alley in which no right turn can be taken. She raised the concept the double bind because she identified two problematic outcomes of institutionalizing her own teleological corruption argument against markets in intimate labour. First, that protecting women as a social class from the oppressive harms of their bodies being regarded and presented as available to men on the white market was to risk exposing them on the one hand to physical harms at the hands of men on the black market, and second, that to enhance autonomy for all women via the removal oppressive social practices is to deny the autonomy of individual women who choose to engage in these practices. 
Most feminist theorists who have argued against body markets on the grounds that they depend on and contribute to gender inequality concede Radin’s version of the double bind but struggle with what to say about it. Some take the view that we have to risk the autonomy of some women in order to make things better for women as a social group. Anderson (1990b), for example, bites the bullet and says we must ban paid surrogacy even if this means disappointing prospective parents and limiting occupational autonomy for prospective surrogates. Shrage (1989) argues that although as a matter of principle there might be nothing wrong with selling sex, in the particular social circumstances in which we find ourselves we cannot deny the ways in which sex work contributes to and reinforces negative stereotyping and negative treatment of women, and that we cannot continue to allow it do so. Satz (2010) splits the difference, arguing that conceding to the double bind is a good enough reason to allow surrogacy which she says does not pose the same risks to women’s social standing as sex work, but that sex work is just too costly to decriminalize in terms of gender inequality for women as a social group.
Other feminist scholars take the opposite approach and argue that we must make concessions in the face of the double bind even if we don’t want to. Christine Overall (1992), argues despite misgivings that feminist scholars who raise concerns about intimate labour reinforcing patriarchal norms succeed mainly in alienating women in the intimate trades, who resent the implications of false consciousness and who are more concerned with advocating for secure work conditions, concerns which Overall suggests feminist scholars should ultimately take up despite their principled objections. Martha Nussbaum (1998) worries less about conceding to the double bind. She argues that if we looked more closely at the practice of sex work within our particular social context we would stop seeing it as one of the worst options available to women, and in fact as one of the more empowering, all things considered. Of course, this asks us to take for granted the innumerably worse options women face under patriarchy. But given this reality, Nussbaum argues, and given the physical and autonomy harms to which we expose women when we ban intimate labour, we cannot do so defensibly or coherently.
That feminist scholars have been at odds about what to say about intimate labour, and whether to defend its criminalization in a patriarchal world, illuminates yet a deeper tension. This is the deeper tension that I think we need to expose and investigate to understand how to resolve the puzzle I presented in Part 2 between the conflicting demands of non-exploitation and non-commodification in the realm of body markets. The double bind, at least as it pertains to the realm of body markets in Radin’s characterization (although possibly not in Frye’s original characterization) can be seen in one sense as a conflict between the autonomy interests of individual women and those of women as a social class. The interests of individual women in the intimate trades for the greater physical security legalization could provide, and in the achievement of what more some or even many may well reflect a meaningful occupational preference can certainly clash with the interests of women viewed as a social group not to be stereotyped or denigrated. In this sense, the tension is between first part harms of banning intimate labour and the third-party harms of allowing it. This is one important way of understanding the tension presented by the double bind. But it is not the one I want to focus on.
The tension I am concerned with is the one between ideal and non-ideal justice. In Radin’s analysis of the double bind she identifies this deeper tension. She says, “Granted that an underclass in need of welfare would not exist in an ideal state, it may worsen the situation to abolish welfare now. This practical dilemma of nonideal justice is what I call the double bind” (1996, p. 124). Her point is clear. In a world that conforms with the requirements of ideal justice, many problematic social practices could be reasonable done away with or would no longer exist; but that is not the world in which we live. As applied to body markets, she continues: “One side would radically alter the status quo regime in the name of market-based liberation [open all markets, pay all women]. The feminist argument in favor of [commodification] in a full blown market is roughly that in this nonideal world of ours, power in the market is power, and power is liberating...The feminist argument against the market [however, is that] treating women like anonymous fungible breeders [and sexual outlets] objectifies them and recreates subornation... Entering the market by degrading oneself is not liberating (Radin 1996, p.149). 
Radin’s characterization of the double bind is that we are stuck with having to choose between criminalizing intimate labour to liberate women as an ideal demand of justice and decriminalizing intimate labour to liberate women as a non-ideal demand of justice. The bind is that under patriarchy both options are somehow both equally necessary and equally bad. This is what Frye meant when she said that oppression is multifaceted to such an extent that every action that looks like progress is in fact regress in disguise. Radin concedes, as many feminist theorists have, that while under conditions of ideal justice criminalization would be either warranted or unnecessary, in the real world in which we find ourselves, we need to decriminalize. Since we do not yet live in an ideal world, we cannot appeal to an ideal conception of justice as grounds for ignoring injustices in the here and now. 
The exploitation challenge I raised in response to my own justice-based anti-commodification argument against intimate labour, is, I think, an unacknowledged or undertheorized versions of the double bind, and thus points to tension between the demands of ideal and non-ideal justice. The exploitation critique demonstrates that banning markets in women’s intimate labour because they are antithetical to gender justice - insofar as they depend on and reaffirm women’s unequal status relative to men by positioning them and their bodies as available to men – in fact contributes to gender injustice in the here and now by exposing them to exploitation. What does conceptualizing the exploitation challenge to my justice-based PAC argument against intimate labour as a tension between ideal and non-ideal justice achieve? How can this help up resolve the tension between the demands of non-commodification and non-exploitation? It can help us appreciate that that the justice-based argument against intimate labour that I grounded in the political conception of justice is an ideal liberal position to take on the question of body markets, but that it may not justify laws against body markets in the non-ideal world in which we find ourselves. 
This solution still provides me with a reply to the PAC critique of liberalism, according to which liberals can’t offer anything more than procedural solutions to the problem of noxious markets. In ideal terms it can offer a great deal more. In ideal terms, a liberal PAC argument grounded in the political conception of justice contains the theoretical resources with which to condemn body markets that marginalize, denigrate, or stereotype members of a social class and thereby erode the social bases of their self-respect. In non-ideal terms, however, if we use this argument as grounds to criminalize payments to suppliers of body parts and intimate labour, we supply rhetoric to those who seek to profit by depriving women of wages on the grounds that payment would be disrespectful, when in fact wages are what we use as a society to demonstrate respect for the labours of others. A non-ideal liberal solution would be not to criminalize intimate labour but to supply women with meaningful alternatives and a material foundation from which they can better negotiate on their own behalf in all market transactions, including body markets.
It is this latter claim at which traditional PAC theorists take aim when they launch the procedural challenge. But from the vantage of non-ideal justice, the procedural challenge loses its bite. The procedural response to body markets, which demands improved bargaining conditions and the redistribution of wealth as a component thereof, is a perfectly defensible and even necessary concession to the realities of intimate labour under conditions of non-ideal justice. The procedural response does not represent the sum total of what the liberal can say about body markets, but simply the liberal’s concession to the double bind. If PAC theorists who launch the procedural challenge want to hold fast to this critique of liberalism, they must now acknowledge that it applies only to non-ideal liberal theory. They must also acknowledge that to the extent that their own arguments are ones of ideal theory, they too much find a way to engage  – as Radin does - with the demands of the non-ideal, and conceded as she does that in the non-ideal world, there is value to procedural rather than legislative solutions to body markets. That the liberal has conceded this and argued for redistributive solutions over criminal ones is not a sign that she lacks the theoretical resources with which to condemn noxious markets. Rather, that traditional PAC theorists have failed to concede the value of procedural solutions is a sign that they have failed to concede the demands of non-ideal justice. The gauntlet has thus been passed to non-liberal PAC theorists who have offered ideal arguments, and with whom the burden now lies to explain how better to respond to intimate labour under non-ideal conditions than via procedural channels.
But I do not mean to conclude by re-asserting the value of procedural solutions. I mean only to say that proceduralism, or rather, redistribution, should be viewed not as the sum total of the liberal response to noxious markets, but rather as the liberal’s concession to non-ideality, which all PAC theorists must ultimately concede. Much needs to still be said about how to reconcile the demands of non-commodification and non-exploitation on a justice- based PAC view before concluding, which can hopefully shed some light on what all PAC theorists might need to do help us get to the world they want from the world in which we find ourselves. Radin again offers some insight here. She says: “With respect to commodification the double bind has two main consequences. First, if we sometimes cannot respect personhood by permitting sales or by banning sales, justice requires that that we consider changing the circumstances that create the dilemma. We must consider wealth and power redistribution. Second, we must still choose a regime for the meantime, the transition, in nonideal circumstances. To resolve the double bind in the here and now we have to investigate particular problems separately. Decisions must be made (and remade) for each thing that some people desire to sell...each separate decisions must be made in light of a re-evaluation of both our ideals and our circumstances” (Radin 1996, p. 124). 
Radin’s suggestions here are instructive. If we can’t ban anti-feminist practices on feminist grounds without creating feminist problems, we have to address the background conditions that give rise to the practices inimical to gender inequality and examine each practice individually in an ongoing and adaptive way. Doing this might not solve the problem or get us to an ideal world. But we must come to see justice not simply in ideal or non-ideal terms, but in transitional terms. We must do what we can incrementally to get to a better world, and at each stage of the transition stop and take stock to figure out where we should go next.  In the space that remains I’d like to show, albeit briefly, that the justice-based anti-commodification argument I mounted earlier in the paper can address or make space for Radin’s transitional suggestions. There are three components of my justice-based PAC view that I think are applicable here and that go some way towards compliance with Radin’s recommendations for transitioning towards ideal conditions from non-ideal circumstances. First, my justice-based PAC view addresses background inequalities in wealth and in access to necessary goods; second, my view is non-generalist and sees each set of contested commodities as raising distinct questions of justice; and third, my view makes space for empirical evidence to inform its institutional requirements. Let me explain each of these points in turn before concluding.
To begin with, the justice-based PAC argument I offered is at its core committed to wealth redistribution as a demand of the second principle of justice. While this Rawlsian principle is famously interpreted as demanding only priority to the worst off, it is also insistent in a preconditional way on sufficiency with respect to income and necessary goods, including health care and education. In other words, while Rawls advocates for a minimum payment to the worst off as a demand of justice, the payment demanded by the difference principle presupposes income sufficiency has already been met (Peffer, 1990; Pogge 1989; Waldron 1986). The difference principle and its prioritarianism only comes into play once sufficiency obtains. In this regard, although there isn’t space to fully develop the case here (and despite Rawls’ own opposition to the idea for frankly indefensible reasons) it is arguable that while the second principle explicitly demands a minimum income payment to the worst off, this is in addition to, or as a supplement to,  an unconditional basic income which it presupposes as a feature of a just society.  
I believe a case can be made for the claim that the second principle is consistent with if not requires the provision of an unconditional basic income of the sort defended by Phillipe van Parijs (1995), whereby each member of society would receive unconditionally an equal grant in regular installments equivalent to the lowest sustainable income for that society. And there is evidence to show that an unconditional cash grant limits the number of women who enter the intimate trades. Many women in the intimate trades enter into in them a piecemeal fashion when unexpected costs arise. The evidence that a basic income would enable them to avoid doing so is limited, as very few basic income schemes have been tried, and even fewer have been examined in terms of their effects on body markets. But what we can see from the evidence that exists is that while some women are trafficked into sex work, many others enter only as unexpected costs arise, and that most do not identify as working full time for least five years. A steady guaranteed income stream has been shown to prevent initial forays into intimate labour to address unexpected expenses, which in turn means that fewer women end up performing this labour full time. Understanding the second principle as demanding or presupposing a sufficient basic income would therefore go some way to addressing Radin’s claim that we need to deal with the background conditions of unjust practices when – for non-ideal reasons - we can’t address them head on through criminal sanctions.
My justice-based PAC argument can also speak to Radin’s claim that transitional justice requires nuance and dexterity. My view is intentionally anti-generalist. On a generalist view like Sandel’s and Anderson’s, one argument against contested markets is used to explain the noxiousness of all of them. One the generalist approach, one claim about why markets are bad is applied it all the way down. The same argument that is used to explain what’s wrong with the sale of public office, for example, is also intended to explain what’s wrong with the sale of kidneys. This approach is misguided (why should an argument against vote selling be expected to explain what’s wrong with kidney selling?) but also unhelpful. An important feature of the justice-based PAC view I offered is that it can apply distinct principles to the evaluation of different contested markets, which means we can get a more nuanced explanation for what’s wrong with vote markets as distinct from kidney markets, which in turn can give us a more nuanced sense of what to do about them. That my argument is pluralist rather than generalist means it has greater agility in terms of identifying what it is that makes different markets problematic and how best to resolve them on a case by case (or good by good) basis. This is important from the point of view of transitional justice because it leaves room for the possibility that some markets may need to be banned altogether while others may need to be tolerated for a transitional period, even if under conditions of ideal justice both would be impermissible.  
Finally, Radin argues that transitional justice requires that we constantly reevaluate our policy and legislative choices in the face of shifting social conditions and concrete realities facing both women in the intimate trades and women as a social class. That transitional justice requires adaptability, and ongoing reconsideration, is something to which my justice-based PAC view can also speak. My account leaves room for empirical evidence to play a large role in determining what we should do about distinct contested commodities, and how we should adapt our institutional response as needed to reflect shifting concrete realities. Whether the social bases of women’s self-respect are enhanced or eroded by bans on intimate markets is ultimately an empirical question. Does payment for their sexual and gestational services or the withholding thereof prove to be more corrosive of their social value and self-regard? Does denying them wages while others profit at their expense erode their sense of self-worth more or less than the commodification of their body parts and intimate capacities?  The social bases of self-respect give us the right lens through which to evaluate the question of intimate markets but can’t settle the question of what to do about them without data as to what bolsters or corrodes it. 
There are certainly good reasons for thinking that markets in intimate labour threaten the social bases of women’s self-respect, but there are also reasons for thinking that the criminalization of markets in intimate labour would do so. That the theoretical case can be made in both directions may mean that the question can ultimately only be settled empirically, although of course this raises the question of how best to measure an assess outcomes along this dimension. Nonetheless, the social bases of women’s self-respect provide what I think is the right normative lens through which to evaluate intimate labour, and from which to determine what we ought to do about it as a matter of justice. In order to make this determination, however, we must evaluate the empirical validity of the claim that allowing markets intimate labour does more to erode it than their prohibition would. This empirical nuance is, I think, an attractive feature of my view because it will allow us to adapt our social response to these practices as social realities change and evolve. This is a virtue of the view but also reveals the limits of what philosophers can offer without talking to women themselves. And this may be the only real way to reconcile the aims of ideal justice with our very non-ideal circumstances.

Conclusion
My aim in this paper has been to show, pace the PAC critique of proceduralism, that there is a more meaningful answer the liberal can offer to the question of body markets, namely that they threaten the social bases of women’s self-respect, and can therefore be said to be inconsistent with the principled requirements of the political conception of justice. My aim was also, however, to acknowledge, motivate, and address a considerable challenge that my argument must contend with. While the political liberal can say a good deal more than her critics presume on the question of noxious markets, and body markets in particular – and indeed more than her critics themselves can say about such markets - in saying more she defends a view that appears to lend itself to the exploitation of women. What I went on to argue in response to this considerable challenge is that to the extent that this concern provides a reason against institutionalizing the policy demands of my own justice-based PAC argument, it presents a new variant of the double bind, and as such presents a challenge from non-ideal justice with which all defenders of PAC arguments against body markets must similarly contend.
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